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Before we begin…

• All participants are in audio broadcast mode—you must enable 
your computer speakers to listen to today’s presentation.

• If you experience any difficulty with the audio, please notify the 
Webex Producer.

• If you have a question during the presentation, please send it in 
the Q&A box in the bottom right corner. At the end of the 
presentations, there will be a question and answer period.

• Please e-mail privacy.security@rti.org if you have any questions 
following this presentation.

• All HISPC materials can be found on the web: 
http://healthit.hhs.gov/HISPC

mailto:privacy.security@rti.org
http://healthit.hhs.gov/HISPC


HISPC Phase III
Harmonizing

State
Privacy Law

Intrastate and 
Interstate Consent 

Policy Options

Interstate 
Disclosure and 

Patient Consent 
Requirements

Inter
Organizational

Agreements
Adoption of

Standard
Policies

Provider 
Education 

Toolkit

Consumer
Education and
Engagement

State Law 
Analysis

3



4
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Introduction

• Central question of intrastate analysis
• Learning objectives
• Components of intrastate analysis
• Templates and how to use them
• Different approaches to the analysis
• Findings and lessons learned

Presenter: Linda Attarian (NC)  
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Intrastate Consent Policy Options Analysis: 
What Is the Question?

• Intrastate consent policy central question:  
how much choice do consumers have, and 
how much choice should they have, over 
the access, acquisition, use, or disclosure 
of their personally identifiable health 
information contained in an interoperable 
electronic health record?

• The collaborative referred to this concept 
as “consumer consent.”



Presenter: Linda Attarian (NC)  
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Learning Objectives

• Learn how to develop and use templates to 
assist your state in evaluating the complex 
issues surrounding consumer consent 
policy options.

• Learn how to leverage the templates 
developed and used by the North Carolina 
and California collaborative teams as a 
framework within which to conduct your 
state’s analysis of consumer consent policy 
options.



Presenter: Linda Attarian (NC)  
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HISPC III Intrastate Consent Policy Analysis 
Components of the Analysis

• Which consumer consent option (or 
options) is most likely to further 
interoperable electronic HIE?

• Components of the analysis
– Literature review
– Templates to compare the options
– Identify consent policy alternatives/options
– Evaluate consent options in health care scenarios
– Evaluate effect of consent alternatives on stakeholders 

Participating (core) and reviewing states
– California and North Carolina
– AZ, KY, NJ, OK, WV



Presenter: Linda Attarian (NC)  
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Questions to Consider 
Before Developing or Using Templates
• Before selecting or developing consent policy 

analysis templates:

– Determine the scope of your analysis:
• Stakeholder interests?
• Time constraints?
• Available resources?
• Limited to treatment?
• Limited to sensitive health information?
• Limited to one or two consent policy options?



Presenter: Linda Attarian (NC)  
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Questions to Consider 
Before Developing or Using Templates (cont’d)

• Before selecting or developing consent policy 
analysis templates:

– Selection of consent policy options:
• How granular?
• Include PHRs?
• Include electronic consent directives?

– Will you build off the results/findings of 
California and North Carolina?

– Will you create a new, independent 
analysis?
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Overview 
Consent Policy Options Analysis Templates

• Three categories of templates:

– Research

– Analysis

– Summary analysis and 
recommendations

Presenter: Patricia Markus (NC)  
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Overview
Consent Policy Options Analysis Templates (cont’d)

• Research templates:

– Issue Recommendation

– Summary of Pertinent Facts

– Executive Summary of Pertinent Facts



Presenter: Patricia Markus (NC)  
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Summary of Pertinent Facts
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Executive Summary of Pertinent Facts
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Overview
Consent Policy Options Analysis Templates

• Analysis templates:
– Criteria for Developing Issue Alternatives
– List of Issue Alternatives
– Analysis of Issue Alternatives
– Scenario
– Applicable Laws
– Consent Option Analysis (North Carolina)



Presenter: Patricia Markus (NC)  
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Consent Option Analysis (North Carolina)
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Consent Option Analysis (North Carolina) (cont’d)
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Consent Option Analysis (North Carolina) (cont’d)



Presenter: Patricia Markus (NC)  

19

Overview 
Consent Policy Options Analysis Templates

• Summary and recommendations 
templates:

– Summary (California)

– Summary of Findings (North Carolina)

– Summary of Pros and Cons (North 
Carolina)



Presenter: Patricia Markus (NC)  
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Summary (California)



Presenter: Patricia Markus (North Carolina)  
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Summary of Findings (North Carolina)
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Summary of Findings (North Carolina) (cont’d)
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Summary of Pros and Cons (North Carolina)
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Summary of Pros and Cons (North Carolina)
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California’s Approach

• California’s use of the templates:

– Summary Template

– Comparative Analysis Template

– Scenarios

– Applicable Laws

Presenter: Linda Attarian (North Carolina)  



Presenter: Linda Attarian (North Carolina)  
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North Carolina’s Approach

North Carolina’s use of the templates: 

• Modified Comparative Summary Analysis

• Summary of Findings

• Summary of Pros and Cons
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Intrastate Analysis 
Findings and Lessons Learned

Presenter: Patricia Markus (North Carolina)  
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20th Century Health Care: Point-to-Point Exchanges



Presenter: Patricia Markus (North Carolina)  

2929

21st Century Health Care: HIE Utility



Presenter: Patricia Markus (North Carolina)  
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NHIN Network of Networks
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Lessons Learned  by Collaborative Teams

Joint conclusions by California and North 
Carolina teams: 

• What consumers want from HIE

• What providers /payers want from HIE

• Quality of care and trust in HIE is not 
incompatible

Presenter: Linda Attarian (North Carolina)  



Presenter: Linda Attarian (North Carolina)  
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Lessons Learned (cont’d)

Finding common ground:
• Education
• Commitment to privacy and security 

principles

• TRUST→ requires a balancing of interests

• Consistency among organizations and 
states likely will need a single consent 
standard for an HIO, state, or region
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Interstate Consent Analysis

Presenter: 

William P. Mitchin
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Learning Objectives

• Provide directions for states interested in 
researching state-driven legal mechanisms 
to resolve barriers to the interstate 
electronic exchange of health information. 

• Assist states in determining how each 
mechanism may serve as a model for 
addressing a major barrier to the electronic 
exchange of protected health information 
(PHI).

Presenter: Bill Mitchin (Ohio)  
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Background: Uniform State Law

• A legislative proposal approved by the 
National Conference of Commissioners of 
Uniform State Law (NCCUSL).  

• Proposed to state legislatures by NCCUSL 
for their adoption, usually in its entirety, to 
uniformly govern a matter of interest 
among adopting states. 

• A uniform law would offer states the option 
to enact the same law governing consent, 
which would supersede any conflicting laws 
between adopting states. 



Presenter: Bill Mitchin (Ohio)  
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Background: Model Act

• Legislative initiative proposed by the 
NCCUSL or an advocacy or trade group for 
adoption by state legislatures on a matter 
of interest to all states.

• The difference between a model act and a 
uniform law is that a model act may or may 
not be adopted in its entirety. 

• States frequently modify a model act to 
meet their own needs, or they may adopt 
only a portion of the model act.



Presenter: Bill Mitchin (Ohio)  
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Background:  Choice of Law

• A provision that states could adopt to 
specify which state’s law governs consent 
when PHI is requested to be exchanged 
between states with conflicting laws. 



Presenter: Bill Mitchin (Ohio)  
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Background:  Interstate Compact

• A voluntary agreement between two or 
more states that is designed to meet 
common problems of the parties 
concerned. 

• Compacts that usurp federal power receive 
consent of the U.S. Congress as specified 
in Article I, Section 10 of the Constitution. 

• An interstate compact addressing consent 
to the interstate exchange of PHI would 
supersede conflicting laws between states 
that join the compact. 



Presenter: Bill Mitchin (Ohio)  
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Interstate Analysis Approach
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Interstate Template Development

• Provide a foundation for completing a 
comprehensive and consistent method of 
evaluation. 

• Developed a series of review criteria that 
require an analysis of state law combined 
with identification of the pros and cons for 
pursuing a specific legal mechanism. 



Presenter: Bill Mitchin (Ohio)  
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Interstate Template Development (cont’d)

Analysis Categories

1. Process for Developing 
the Option

2. Length of Time Required 
to Formulate

3. Implementation 
Requirements

4. Impact on Stakeholder 
Communities

5. Feasibility
6. Liability Concerns
7. Ramifications of 

Acceptance/Rejection

8. Conflicts With State or 
Federal Laws

9. Legal Framework/Rules 
of Engagement

10.Process for Withdrawal
11.State Responsibilities
12.State’s Rights
13.Enforcement
14.Other Considerations
15.Conclusions



Presenter: Bill Mitchin (Ohio)  
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Interstate Analysis Approach

• Oversight provided by 
a Steering Committee

• Appoints a Legal 
Review Group to 
perform research and 
analysis

• Provides guidance on 
mechanisms to be 
reviewed and analysis 
process

• Provides approval of 
all final documents



Presenter: Bill Mitchin (Ohio)  
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Recommended Approach

• Representation from as 
many stakeholders of 
the health care delivery 
system as possible, 
including both the public 
and private sectors.

• Attorneys represent a 
key component of this 
Legal Review Group; 
however, also include 
non-attorneys for 
stakeholder group 
representation. 



Presenter: Bill Mitchin (Ohio)  
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Recommended Approach (cont’d)

• Review the definitions and assumptions 
sections to agree on a consistent approach to 
the analyses (ex., Requesting state—the 
state that is requesting medical information).

• Come to an agreement on the expectations 
involving the review criteria. 

• Allow the initial reviews to be conducted by a 
subgroup of the entire Legal Review Group. 
This will allow the analysis of multiple 
mechanisms to be conducted in parallel, 
creating a more efficient evaluation process. 



Presenter: Bill Mitchin (Ohio)  
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Recommended Approach (cont’d)

• Reach a consensus on the legal 
mechanisms the state will review 

• Identify which legal mechanisms to 
evaluate. The nature of the 
templates is such that the number 
of alternatives is irrelevant as long 
as the review criteria used for the 
evaluation remains consistent

• Research is essential to an 
effective evaluation process. 
Search out those persons with 
firsthand knowledge of the 
research subject



Presenter: Bill Mitchin (Ohio)  
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Recommended Approach (cont’d)

• Each legal mechanism should be analyzed 
against the review criteria such that the 
pros and cons of the mechanism as well as 
the implementation considerations are 
identified and well documented for the 
comparative summary analysis. 

• Submit the reviews to the entire Legal 
Review  Group for input, questions, 
comment, as well as guidance in the 
preparation of the conclusion of each of the 
selected mechanisms.



Presenter: Bill Mitchin (Ohio)  
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Recommended Approach (cont’d)

• Compile all the comments collected from 
the analysis of each mechanism onto a 
single template to eliminate redundancies 
and leave a unique set of considerations for 
each legal mechanism. 

• The reviews should then be presented to 
the Steering Committee or other oversight 
group for approval, if applicable. 



Presenter: Bill Mitchin (Ohio)  

48

Interstate Analysis Approach

• The Legal Review 
Group revises the 
analysis of each 
mechanism and 
submits both analyses 
to the Steering 
Committee.

• The Steering 
Committee discusses 
and adopts the 
analyses.



Presenter: Bill Mitchin (Ohio)  
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Ohio Interstate Compact Template Sample

LENGTH OF TIME REQUIRED TO FORMULATE
Discussion
Unfortunately, there is no clear answer regarding the length of time required to 
formulate a compact, but based upon past Ohio experience, it appears that from the 
initial meeting of the advisory committee to the time the compact takes effect could 
take several years.

Pros
While formulating an effective interstate compact is expected to be a lengthy process, 
the end result will be a negotiated agreement among the participating states, which 
would hopefully offset later delays occasioned by individual states’ objections to the 
provisions of the compact. In other words, presumably the states that agree to and 
execute the compact will not thereafter seek to challenge its terms.

Cons
Resolution of the issue and effective transfer of health and medical information will not 
be immediate under this process. For example, the negotiation and approval of the 
Great Lakes-St. Lawrence River Basin Water Resources Compact took 7 years from 
the initial stages through Congressional approval in August 2008.
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50

Interstate Compact Consolidated Sample

LENGTH OF TIME REQUIRED TO FORMULATE

Discussion
• Ohio indicated that it could take 2–7 years.
• California and Illinois cited CSG study discussing around 5 years.

PROs
Illinois
• Process provides enough time to examine issues.
California
• The more that policy makers are interested, the quicker it will get done.
Ohio
• Length of process could offset later problems with compact terms.

CONs
Illinois
• Process could get bogged down.
• Removal of HIE barrier delayed.
Ohio
• Removal of HIE barrier delayed.



Presenter: Bill Mitchin (Ohio)  
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Consolidated Summary of Interstate Mechanisms
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Lessons Learned

• The analysis, regardless of the mechanism, 
must address the issue of liability.

• How the mechanism is legally structured 
affects the cost and political viability.

• No option will eliminate all barriers to 
interstate exchange.

• The mechanism needs to be completely 
uniform in its approach and acceptance.

• Interstate Compacts and Uniform Laws 
represented the best options for adoption 
by the majority of states.



Presenter: Bill Mitchin (Ohio)  
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Measurements of Success

• Develop a clear understanding of the legal 
options and how they affect the state.

• Generate consensus on the best solution 
based on the analysis being conducted by a 
broad stakeholder base. 

• Understand the legislative challenges 
associated with implementing the legal 
mechanisms.



Presenter: Bill Mitchin (Ohio)  
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Measurements of Success (cont’d)

• Create collaboration with neighboring states 
interested in similar exchange principles.

• Establish a replicable process that can be 
used to conduct similar analysis of the 
requirements for intrastate exchange between 
state agencies and private exchange 
initiatives. 



Presenter: Bill Mitchin (Ohio)  
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Collaborative Participants

• Interstate Analysis
– Ohio (Co-Chair)
– Illinois
– California

• Intrastate Analysis
– California (Co-Chair)
– North Carolina
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Questions?
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Contact Information

Linda Attarian, North Carolina  
Linda.attarian@gmail.com
Jeff Johnson, Illinois

Jeff.W.Johnson2@illinois.gov
Trish Markus, North Carolina  

trish.markus@smithmoorelaw.com
Bill Mitchin, Ohio

wmitchin@isthmusltd.com
Christine Carr, RTI 

ccarr@rti.org

mailto:Linda.attarian@gmail.com
mailto:Jeff.W.Johnson2@illinois.gov
mailto:trish.markus@smithmoorelaw.com
mailto:wmitchin@isthmusltd.com
mailto:ccarr@rti.org


58

Thank You for Attending

• Please visit http://healthit.hhs.gov/HISPC
for full access to all of the products 
discussed today as well as information 
about the other HISPC collaborative 
products.

• Additional materials are being posted as 
they become available throughout the 
months of June and July.

http://healthit.hhs.gov/HISPC
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